Some eighty-eight years after Bowman, though, the Supreme Court handed down another landmark ruling that seemed to question the presumptive extraterritorial application of criminal statutes. In Morrison v. National Australia Bank, 7 the Court significantly limited the extraterritorial reach of section io(b) of the Securities Exchange Act of 1934, holding that this provision only barred frauds committed in connection with domestic securities transactions.' Since section io(b) covers both civil and criminal violations, the Court's reasoning, which relied heavily on the principle that "[w]hen a statute gives no clear indication of an extraterritorial application, it has none," 9 potentially implied that criminal statutes were not exempt from the presumption against extraterritoriality. Yet Morrison did not make this point explicit. Its holdingwhich arose from a shareholder lawsuit brought against an Australian bank by Australian investors-only directly addressed "whether § io(b) of the Securities Exchange Act of 1934 provides a cause of action to foreign plaintiffs suing foreign and American defendants."o The opinion therefore left a question of tremendous importance unanswered: Did its narrow reading of the Exchange Act's reach apply to criminal violations of section io(b) as well? Or did Bowman, and the corresponding tradition of construing criminal statutes to permit extraterritorial enforcement, limit Morrison's approach to civil actions?
In August 2013, the Second Circuit offered a definitive answer: "Morrison does apply to criminal cases."" In its opinion in United States v. Vilar, the court roundly rebuffed the government's assertion that Bowman confined Morrison's presumption against extraterritoriality to civil contexts. While noting that some opinions interpreting Bowman had been "broadly worded," Vilar returned to a narrow reading of the ninety-year-old decision, restricting its carve-out to crimes committed against the United States itself." Even more significantly, the Second Circuit rebuked the government for providing "little reason, beyond its misplaced reliance on Bowman, for why the presumption against extraterritoriality should not apply to criminal statutes." 13 There was simply "no reason," the court argued, why the justifications for the presumption -which it identified as a belief that Congress "legislates with domestic concerns in mind" and a reluctance to create conflicts with foreign laws -were any "less pertinent in the criminal context." 14 Vilar has far-reaching implications for a world in which financial markets, and the enforcement actions that police them, have grown increasingly transnational.s The Second Circuit's decision strips the government of its ability to prosecute overseas securities frauds -including those committed against American citizens-and therefore poses a major impediment to regulators. This Comment argues that the court should have taken a different approach. While the Second Circuit rightly concluded that nothing about the substance of criminal law renders the presumption against extraterritoriality inapplicable in criminal contexts, it ignored a related -and far more relevantdistinction between the civil shareholder suit evaluated in Morrison and the criminal fraud prosecution in Vilar: the identity of the party bringing the case.
There are good reasons to believe that the justifications underlying the presumption against extraterritoriality are, indeed, "less pertinent" when the party bringing an action is the United States government rather than a private individual -no matter whether that action is criminal or civil. This Comment accordingly argues that it would be wise to limit Morrison to its facts, reading the case to apply to private lawsuits but not government enforcement actions. This approach would ensure an effective regulatory regime that avoided unnecessary conflicts with foreign laws and faithfully effectuated congressional intent.
I. CIVIL AND CRIMINAL OR PUBLIC AND PRIVATE?
Vilar astutely observed that the substantive interests protected by civil and criminal statutes provide "no reason" to apply the presumption against extraterritoriality to one but not the other."' After all, the government's asserted rationale for extraterritorial criminal application-that criminal fraud 13. Id statutes "are concerned with prohibiting individuals . . . from defrauding American investors" 17 -holds with equal force in the civil context. Just as applying the presumption against extraterritoriality to criminal statutes creates "broad immunity for criminal conduct simply because the fraudulent scheme culminates in a purchase or sale abroad,"" so too does applying the presumption to civil statutes create broad immunity for civil frauds that take place overseas. 9 However, the Vilar court's summary dismissal of restrictions on the presumption against extraterritoriality ignored a more powerful argument for distinguishing between the shareholder lawsuit addressed in Morrison on the one hand, and a criminal fraud prosecution on the other. While the action in Morrison was brought by private plaintiffs (Australian ones, no less), the Vilar case was filed by the executive branch of the United States government.
Unlike a distinction between criminal and civil statutes-which, as the Second Circuit noted, is supported by little more than courts' historical willingness to apply criminal statutes extraterritoriallya distinction between public and private plaintiffs rests on solid theoretical footing because it cuts to the heart of why courts apply the presumption against extraterritoriality in the first place. While the presumption could be seen as nothing more than a background assumption against which Congress can legislate, this approach is unsatisfying. 20 The choice of statutory interpretation defaults has consequences, and therefore the selection of one possible baseline (e.g., no extraterritorial application) over another (e.g., universal extraterritorial application) requires some justification.' Indeed, judges and scholars have long provided a variety of reasons for selecting no extraterritorial application as the starting point for interpretation.' EEOC v. Arabian American Oil Co., a quintessential modern statement of the presumption against ( identifying six different potential justifications for the presumption against extraterritoriality that have been offered by courts and commentators, but arguing that only one, the "notion that Congress generally legislates with domestic concerns in mind," is legitimate). extraterritoriality, 3 grounds the canon in a belief that Congress "is primarily concerned with domestic conditions,"2 and a desire to avoid the "international discord" that could arise from clashes between American and foreign law. 25 If the presumption against extraterritoriality rests on these grounds, then it should extend only as far they do.2 6 Yet, as Vilar demonstrates, these justifications founder when the presumption is used to block public enforcement actions rather than private suits. In keeping with the Supreme Court's extraterritoriality jurisprudence, Vilar laid out two reasons for adhering to the presumption against extraterritoriality: "because the presumption 'serves to protect against unintended clashes between our laws and those of other nations which could result in international discord,'" 2 7 and "because we understand that 'Congress generally legislates with domestic concerns in mind.'"12' Both -particularly the first -apply with far less force when the party bringing an action is the federal government.
Extraterritorial public enforcement poses a considerably smaller threat to international comity than extraterritorial private rights of action do. As courts and commentators have noted, "private plaintiffs often are unwilling to exercise the degree of self-restraint and consideration of foreign governmental sensibilities generally exercised by the U.S. Government." While private plaintiffs have little incentive to consider the broad foreign policy goals of the federal government before deciding whether to pursue a suit, components of the executive branch can and do take such matters into account. 3 o As a result, 23. See, e.g., id. at 91 (describing the modern presumption against extraterritoriality as the "Aramco Presumption" and stating that the case "breathed new life into the presumption"). [ hereinafter Brief for the United States] (noting that the SEC "routinely works with its overseas counterparts to insofar as the presumption against extraterritoriality stems from a desire to avoid international conflicts, it should apply far more vigorously to statutory provisions granting private rights of action. 3 ' Structural considerations also favor allowing the executive branch-the "sole organ of the federal government in the field of international relations" 3 2to determine when the balance of interests supports enforcing a particular U.S. law overseas. The presumption against extraterritoriality is often presented as a form of judicial modesty, stemming from courts' reticence to "run interference in such a delicate field of international relations." 33 Yet while judges may be institutionally ill-equipped to determine whether to apply statutes extraterritorially, executive actors have precisely the sort of competence required to make such determinations. 3 As a result, it seems reasonable for develop coordinated approaches to enforcement"). This argument might seem problematic in light of the fact that the SEC is an independent agency (though the objection is somewhat softened by the fact that criminal securities prosecutions are brought by the Department of Justice, which is not). However, there is considerable evidence that the Commission pays attention to international comity when bringing enforcement actions in spite of its independence. Empirical studies have found that that the SEC has historically been reluctant to enforce American securities laws against foreign companies listed in the United States without cooperation from foreign regulatory authorities. See Jordan Siegel, Can Foreign [T] he executive branch is in a better position to understand the benefits of foreign reciprocation or the likelihood and costs of retaliation than the judiciary.").
188o 123:1875 courts to defer to the executive's judgment of whether a particular law should be enforced abroad. 35 This logic of deference speaks most directly to the Second Circuit's first rationale for the presumption against extraterritoriality-the desire to avoid international conflict-but to some degree it also undermines the second. A presumption that Congress "legislates with domestic concerns in mind" has little content absent a specification of what types of concerns count as "domestic." Is a fraud committed against an American citizen by an overseas con-man, for example, a "domestic concern" or not?3' By advocating for the extraterritorial enforcement of a law, the executive is effectively offering its opinion on the answer to this question. It seems reasonable, in line with accepted principles of deference, for courts to take this guidance into account. 37
II. MORRISON AND THE ENFORCEMENT OF THE EXCHANGE ACT
The distinction between public and private plaintiffs is particularly apposite to securities regulation.3 5 Indeed, a proper understanding of the 3s. See id. at 1228 (arguing that because "the executive is in the best position to make the appropriate consequentialist judgments" regarding whether to apply a statute extraterritorially, "courts should defer to executive interpretations").
36. See Dodge, supra note 22, at 119 ("To say that Congress is 'primarily concerned with domestic conditions,' then, is really to say that Congress is primarily concerned with conduct that causes effects in the United States." (quoting EEOC v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991))).
37. See Clopton, supra note 31, at 188 (suggesting that courts should defer to executive judgments on whether extraterritorial conduct falls within the ambit of a statute because "the executive is in a better position to effectuate congressional intent").
38.
In fact, securities law has long been characterized by differential approaches to public and private enforcement. context surrounding Morrison reveals the extent to which the case specifically responded to concerns over aggressive private, rather than public, securities litigation.
Morrison emerged from a climate of frustration over the proliferation of "fcubed" actions -shareholder lawsuits in U.S. courts brought by foreign plaintiffs against foreign defendants over foreign securities transactions. 3 9 Morrison was itself an f-cubed action involving a class of Australian citizens who brought suit against National Australia Bank as shareholders of the bank's Australia-issued securities. As Justice Ginsburg aptly observed during oral arguments,.the case "has 'Australia' written all over it." 40 The Court's opinion reflected its desire to limit this type of problematic shareholder litigation. Writing for the majority, Justice Scalia cited several commentators who had catalogued the drawbacks of f-cubed actions, 41 and noted widespread concern that America had "become the Shangri-La of classaction litigation for lawyers representing those allegedly cheated in foreign securities markets." 42 In particular, the Court seemed troubled by the effects of aggressive shareholder litigation on international comity. A number of foreign governments and international organizations filed amicus briefs in Morrison, and their pleas had a significant impact on the Court's reasoning: Examining the contentions of these amici helps illuminate the Court's decision. And every single one stated that its primary concern was private shareholder actions.44 Australia, for example -the country of origin for both parties -emphasized that its brief "deals with private suits under § lo(b) and Rule iob-5 and does not address issues relating to enforcement action by the SEC under those provisions." 45 The Solicitor General felt the same way. In its amicus brief, the government argued that "SEC enforcement actions are unlikely to produce conflict with foreign nations .... Private securities actions, in contrast, present a significant risk of conflict . . . "46 What does all this mean? Justice Stevens more or less summed it up in his concurrence: "The Court's opinion does not . . . foreclose the [Securities and Exchange] Commission from bringing enforcement actions in additional circumstances, as no issue concerning the Commission's authority is presented by this case." 4 7 As Justice Stevens noted, "The Commission's enforcement 43 . 08-1191 ). However, it nonetheless emphasizes that "potential U.S. class action litigation" -not SEC enforcement-"is chief among the concerns of would-be investors in the U.S. marketplace," id. at 3, and even explicitly discusses "the difference between the SEC, cabined by prosecutorial discretion that includes consideration of comity concerns, and the plaintiffs' securities bar, which has no such check," id. at 34-35. 47. Morrison, 130 S. Ct. at 2894 n.12 (Stevens, J., concurring). It could be argued that Justice
Stevens missed the point of the majority's holding, which seems to speak in broad terms proceedings not only differ from private § lo(b) actions in numerous potentially relevant respects, but they also pose a lesser threat to international comity."4 8 Justice Stevens could have elaborated in greater detail, but it is not hard to understand his point. Barring extraterritorial public enforcement actions seriously hamstrings securities regulators in a world where close to forty percent of American investors hold some foreign assets. 49 Such a categorical ban is not a reasonable response to concerns over f-cubed actions and frivolous shareholder suits.
Of course, since Justice Stevens's proposed limitation appears only in a concurrence, it lacks the force of law, and the Vilar court was not bound to accept it. But as persuasive authority it is, in combination with all the other evidence of Morrison's scope, quite powerfil. It seems apparent that Morrison responded to the particular set of problems posed by private shareholder litigation. Its precedent should not be stretched beyond the circumstances to which its reasoning most clearly applies.
III. CONGRESS SPEAKS (CLUMSILY): DODD-FRANK AND THE PUBLIC/PRIVATE ENFORCEMENT DISTINCTION
In case the distinction between public and private enforcement slipped by some readers of Morrison, Congress quickly set about clarifying things on its own. Just days after Morrison was handed down, Congress passed the massive Dodd-Frank Wall Street Reform and Consumer Protection Act. 5 In section about section io(b)'s extraterritorial application rather than draw fine lines between private and Commission-initiated actions. See, e.g., id. at 2883 (majority opinion) ("In short, there is no affirmative indication in the Exchange Act that § io(b) applies extraterritorially, and we therefore conclude that it does not."). However, it is not clear that the majority actually forecloses Justice Stevens's interpretation of its opinion. The Court explicitly notes that its holding addresses "whether § io(b) of the Securities Exchange Act of 1934 provides a cause of action to foreign plaintiffs suing foreign and American defendants for misconduct in connection with securities traded on foreign exchanges," id. at 2876 (emphasis added), suggesting that its more sweeping statements in other parts of the opinion may be dicta. Furthermore, Justice Stevens's assertion that the decision did not affect the SEC's enforcement authority drew no response from the majority, providing additional support for its credibility. 929P, entitled "Strengthening Enforcement by the Commission," the statute amended the Exchange Act to provide "extraterritorial jurisdiction" for any "action or proceeding brought or instituted by the Commission or the United States" regarding securities frauds that involved "conduct within the United States" or "conduct occurring outside the United States that has a foreseeable substantial effect within the United States."s" Congress declined to include private plaintiffs in this grant, instead recommending in a later section that the SEC "conduct a study to determine the extent to which private rights of action ... should be extended" to cover extraterritorial transactions. 52 In other words, in its post-Morrison legislation, Congress appears to have drawn precisely the distinction that this Comment proposes. It attempted to ensure that public enforcement of the securities laws, whether by the SEC or the Department of Justice, would not be confined to domestic securities transactions under Morrison's "transactional test." It was more cautious about private actions.
Dodd-Frank's legislative history reveals that this differentiation was a considered choice. An earlier draft of section 9 2 9 P extended extraterritorial jurisdiction to all suits under section io(b), but its language was modified to refer only to actions brought by the SEC and DOJ in the final version. 53 As the provision's sponsor, Representative Paul Kanjorski, made clear, section 9 2 9 P was specifically designed to rebut the presumption against extraterritoriality for public enforcement "by clearly indicating that Congress intends extraterritorial application in cases brought by the SEC or the Justice Department." 54 In an unfortunate twist, however, this indication turned out to be far less clear than Kanjorski assumed. The text of section 92 9 P explicitly addresses only the "jurisdiction" of federal courts, whereas Morrison established that section io(b)'s extraterritorial application "is a merits question."s 5 As a result, read literally, this part of Dodd-Frank does nothing more than grant federal 51. Id courts jurisdiction they already possessed-a fact that many commentators were quick to note after the bill was signed into law.s' If section 9 29P expands the substantive reach of section io(b) in spite of this apparent drafting error-as it might under a generous reading that emphasized the provision's history and purpose over its plain textthen Vilar's expansion of Morrison's holding to criminal contexts is clearly misguided. Even if section 9 2 9 P is unsalvageable, however, it still could have carried some weight in the Vilar court's deliberation. Its very existence indicates that Congress sees an important distinction between public and private enforcement of section 1o(b) and does not wish to have the former hampered by strict territorial limitations. This fact cannot be ignored because the presumption against extraterritoriality is, at its root, an assumption about how Congress is likely to think.Y Whether and when the presumption accurately reflects congressional intent is something of an empirical question-one that the legislative history of section 929P seems to answer in the negative as far as public enforcement of section io(b) is concerned.
Of course, section 9 2 9 P provides more powerful evidence about the intentions of the iiith Congress, which passed Dodd-Frank in 2010, than about the desires of the 73rd Congress, which created the Exchange Act in laws. The "classic judicial task of reconciling many laws enacted over time, and getting them to 'make sense' in combination, necessarily assumes that the implications of a statute may be altered by the implications of a later statute.""o
As a result, courts should not use the presumption against extraterritoriality to block public enforcement under section io(b) without taking Congress's recent attempts to repudiate such an approach into account."1 CONCLUSION Vilar extended Morrison further than it should go. While Morrison may speak in broad terms about the extraterritorial application of the Exchange Act, it is evident that much of its reasoning responds to specific features of private shareholder lawsuits that public enforcement actions-including criminal prosecutions-do not share. In securities law, as in many other areas, the presumption against extraterritoriality is not nearly as compelling when applied to public, rather than private, rights of action. The executive branch is institutionally well-positioned to weigh the consequences of extending law extraterritorially, and should be given broader leeway than private plaintiffs to do so. This proposition is especially powerful in light of Congress's recent attempt to enact it into law in section 929P, however sloppy the effort may have been. In order to preserve an effective securities regulation regime and faithfully implement the will of Congress, courts should remove strict territorial bars to public enforcement of the Exchange Act. DANIEL E. HERZ-ROIPHE* 6o. Id.; see also Painter et al., supra note 56, at 20 n.84 (suggesting that Congress "implicitly modified the judicial construction of Section lo(b) as to DOJ and SEC enforcement actions when it affirmatively introduced statutory indicia of extraterritoriality"). 61. One potential criticism of this proposal-which Vilar mentions, see United States v. Vilar, 729 F.3d 62, 74 (2d Cir. 2013)-is that it would arguably give section io(b) different meanings in public and private enforcement contexts. However, this is not as problematic as it might sound. The Supreme Court has noted that the same statutory provision "may take on distinct characters from association with distinct statutory objects calling for different implementation strategies." Envtl. Def. v. Duke Energy Corp., 549 U.S. 561, 573-74 (2007) (construing "modification" to have two different meanings in two different contexts in spite of the fact that the term was defined only once in the relevant statute).
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